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I. Introduction
The Supreme Court's decision last term in South Florida Water Management District v. Miccosukee Tribe of Indians, 124 S. Ct. 1537 (2004), brought national attention to an issue that has been evolving for several years in some areas of the country: does the simple diversion or conveyance of surface water require a National Pollution Discharge Elimination System (NPDES) permit issued pursuant to the federal Clean Water Act.  The Second Circuit and the Eleventh Circuit have previously held that NPDES permits are required for water diversions and conveyances,
 but the Supreme Court declined to provide a clear answer to this question.
Consideration of this issue often begins from one of two very different perspectives.  One perspective was reflected in Justice Breyer's questioning of Petitioner's counsel during the oral argument in the Miccosukee case:
The obvious question on your thing is you have one of these rivers that's so filthy that you can set fire to it, and next to it is the most pristine trout lake ever.  And so what we build is a little pipe and the pipe takes this filthy, absolutely disgusting water and pours it into this beautiful, pristine trout pond.  All right?

If one begins the analysis with concerns about "disgusting" water being conveyed into a pristine trout pond, it is difficult to resist the temptation to unleash all of the powers of federal regulation under the Clean Water Act to protect the pristine waters.  

Others, however, begin the analysis from the opposite perspective.  In the United States, there are literally tens of thousands of water diversions and conveyances that are not currently regulated by the NPDES permitting program.  These diversions and conveyances are necessary to provide water for residential use, irrigation and commercial use throughout the country.  Indeed, large scale water diversion and conveyance systems were critical to the development of the western United States and remain essential to the continued survival of the western economy.  The diversion and conveyance structures have been authorized by the federal government, either by Congressional enactment or by the Corps of Engineers under the authority of the Rivers & Harbors Act.  The rights to use the waters diverted and conveyed are protected and regulated by state law.  Adding a layer of NPDES permitting to this well-regulated and established system of water diversions and conveyances would be costly and unnecessary, and would significantly disrupt the established law governing water use in the United States.  Looked at from this perspective, NPDES permitting should be avoided.
Any resolution of this issue that would avoid NPDES permitting requires that Justice Breyer’s question be answered.  What arguments must be mustered to convince a majority of the Court, a majority of the Congress or a majority of decision-making Federal regulators that water quality can be protected while the long-established law governing water diversions and conveyances is maintained?
This paper begins by placing the issue within a broader statutory context, discussing the Clean Water Act's legislative history and recent litigation.  It then outlines a series of strategic options for avoiding an NPDES permit requirement altogether, or minimizing any permit requirement that is imposed.  The purpose of this paper is to provide the background and analysis of strategic options necessary for a meaningful discussion about what course of action to pursue going forward.
II. Background
A. Federal Statutory Regulation of Surface Waters
Federal statutes regulating surface waters were first enacted in the late 19th century and focused on maintaining the free flow of navigation.  Although these statutes prohibited the discharge of refuse into navigable waters, federal statutes did not begin to focus on water quality concerns until after World War II.  Congress then enacted the first of several federal water pollution control acts, which eventually lead to the modern Clean Water Act, enacted in 1972.
1. The Rivers & Harbors Act of 1899
In 1899, Congress enacted the Rivers and Harbors Act (RHA) to assert federal control over navigation, and to prevent private parties from obstructing navigable waters.  The RHA was partially a response to the Supreme Court's decision in Willamette Iron Bridge Co. v. Hatch, 125 U.S. 1 (1888), where the Court held that there was no federal common law "which prohibits obstructions and nuisances in navigable rivers."  The court implied that in the absence of specific legislation no party, including the Federal Government, had authority to take any action under federal law with respect to such obstructions.  The Act enabled the federal government to take such action.  See California v. Sierra Club, 451 U.S. 287 (1981).
Section 9 of the RHA requires Congressional approval before constructing "any bridge, causeway, dam, or dike over or in any port, roadstead, haven, harbor, canal, navigable river, or other navigable water[,]" except that state legislatures can authorize the building of a bridge across rivers and other waterways if the plans for the bridge are submitted to and approved by the Chief of Engineers and the Secretary of the Army.
Section 10 of the Act: (1) requires congressional approval before obstructing "the navigable capacity of any of the waters of the United States, (2) prohibits building "structures in any port, roadstead, haven, harbor, canal, navigable river, or other water ... except on plans recommended by the Chief of Engineers and authorized by the Secretary of the Army," and (3) prohibits the exacting, filling, altering or modifying "the course, location, condition, or capacity of, any port, roadstead, haven, harbor, canal, lake, harbor or refuge, or enclosure within the limits of any breakwater, or of the channel of any navigable water," unless recommended by the Chief of Engineers and approved by the Secretary of the Army.

To this day, the Army Corps of Engineers is responsible for permitting diversion or conveyance structures that obstruct or alter the flow of navigable waters.  
2. Early Federal Water Quality Statutes
On the heels of World War II, the United States Congress turned its attention to providing all of America's citizens with drinkable water.  Rather than assume control of the water quality over all of the navigable waters in the United States, the 1948 Federal Water Pollution Control Act assigned the powers for enforcement in providing water pollution control to the Governors of the States.  The quality of the waters entering the federal navigable waters was left to the control of the States.  State water relations were then, as now, governed by a multitude of laws, relationships, rights and property interests.  

Growing national confidence combined with newly available funding and led to the further amendments to the Act.  In 1956, Congress responded to public awareness concerning the quality of drinkable water in America's growing industrial centers and its poorly served rural areas, by calling for increased cooperation between the federal government and the States.  Grants were authorized by the Public Works Committees of the House and Senate for treatment and clean-up.  These grants were distributed according to need and the inherent political prerogatives of powerful Committee Chairmen.  
In 1965, during President Johnson's first legislative cycle after winning reelection and at the crest of the Great Society wave, Congress approved a second set of major legislative changes for the water pollution control program.  Many States were without the funding, or in some cases without the sophistication, needed to implement comprehensive water quality improvements.  The federal government was growing impatient with the perceived lack of cooperation from the States.  Grappling with the tension between state and federal rights, Congress required each State to develop standards for water quality with their boundaries.  A new federal agency, the Federal Water Pollution Control Administration, was created in the Department of Health, Education and Welfare.
  

These federal efforts proved to be largely ineffective.  In 1969, debris that collected in Cleveland's Cuyahoga River burst into flames.  The City of Cleveland's hands had been tied since the 1948 Act when federal jurisdiction controlling the navigable Cuyahoga overrode local authority to clean the river.  The City was not allowed to take action against the polluters and the State of Ohio did not.  Pollutants also fueled fires on a river feeding into the Baltimore Harbor, the Buffalo River in upstate New York, and the Rouge River in Michigan.  Meanwhile, the Potomac River bore a sign warning visitors not to come in contact with the water.  
3. The Modern Clean Water Act
Soon after these very public displays of water quality problems, Congress enacted the Clean Water Act (CWA), 33 U.S.C. §§ 1251-1387, in 1972.  The goal of the Act was to restore and maintain the chemical, physical and biological integrity of the Nation's waters.  33 U.S.C. § 1251(a).  
Congress proposed to achieve this goal primarily by establishing a permit program that would regulate the discharge of pollutants from "point sources."  Section 301 of the Act prohibits "the discharge of any pollutant" unless it is authorized by a National Pollution Discharge Elimination System (NPDES) permit.  33 U.S.C. § 1301(a).  NPDES permits contain effluent limitations designed to require the use of available control technology and to ensure compliance with state water quality standards.
  
Although Congress focused on establishing a permit system for point sources of pollution, it recognized that there were other "non-point" sources that contributed pollution to America's surface waters.  Congress decided to leave the regulation of non-point source pollution to the states.  33 U.S.C. § 1329.  The Act encourages states to develop and implement area-wide waste treatment management plans to address these sources of pollution.  33 U.S.C. § 1288.  
B. Developing Law Regarding Water Diversions and Conveyances, and the Recent Supreme Court Decision in the Miccosukee Case

When it enacted the Clean Water Act in 1972, Congressional attention focused on the typical example of a pipe carrying wastewater from an industrial facility to a nearby waterbody.  Congress intended to prohibit these types of discharges unless they were authorized by an NPDES permit.  The Act, however, defines the terms "discharge" and "point source" much more broadly than this simple example.  A discharge is "any addition of pollutants to navigable waters from any point source," and a point source is "any discernible, confined and discrete conveyance, including pipes, ditches, tunnels, channels and conduits."  33 U.S.C. §§ 1362(12) and (14).  

For many years, most people took for granted that NPDES permits were not required for structures that merely divert or convey surface water but did not themselves add any pollutants to the water.  For example, EPA has long taken the position that dams do not require NPDES permits unless they add grease, oil or other pollutants to the water that passes over or through their structures.  See National Wildlife Fed'n v. Gorsuch, 693 F.2d 156, 167 (D.C. Cir. 1982).  Although dams may create certain water quality problems, EPA has considered these problems to be non-point source pollution.  Id.  When this interpretation was challenged, EPA argued that point sources "must introduce the pollutant into navigable water from the outside world."  Id. at 165.  In deference to the agency, courts have upheld EPA's conclusion that dams are not point sources.  Id.; see also National Wildlife Fed'n v. Consumers Power Co., 862 F.2d 580 (6th Cir. 1988).

Recent decisions in South Florida Water Management District v. Miccosukee Tribe of Indians, 124 S. Ct. at 1537, and Catskill Mountains Chapter of Trout Unlimited, Inc. v. New York, 273 F.3d 481 (2d Cir. 2001), however, raise the possibility that the mere diversion or conveyance of water may constitute a discharge of pollutants requiring an NPDES permit.

The United States Supreme Court issued a decision in the Miccosukee case that left this question largely unresolved.  The Miccosukee case involved the Central and South Florida Flood Control Project, a series of levees, canals, pumps and water impoundments installed in the early 1900s to drain a portion of the Everglades.  A canal contained stormwater runoff with elevated phosphorus levels, and a pump station transferred that water to an undeveloped wetland area.  The Miccosukee Tribe sued the South Florida Water Management District, claiming that, by conveying water to the wetlands, it was discharging pollutants into the wetlands without a permit.  The district court and Eleventh Circuit Court of Appeals concluded that the "discharge" required an NPDES permit.

The Supreme Court reversed the lower court decision, but did not provide a clear answer to question presented.  The Court rejected the notion that a point source must be the original source of pollutants in order for a "discharge" to occur.  Whether the mere conveyance of water constituted a discharge of pollutants, however, depended upon two issues – one factual and one legal – which the Court elected not to resolve.
The first issue is a factual one.  Does the particular case involve pollutants being conveyed from one distinct water body to another, or is water being conveyed between "two hydrologically indistinguishable parts of the same water body?"  The Supreme Court held that an NPDES permit is not required if the canal and the wetland area are not "meaningfully distinct water bodies."  This holding is consistent with the previous decisions in the dam cases, and does not appear to have been disputed by any of the parties in the Miccosukee litigation.  On remand, the lower court will have to determine whether the canal and the wetlands are one waterbody or two.  

The second issue is a legal one.  Does the Clean Water Act ever require NPDES permits for mere conveyances of water from one water body to another?  EPA argued to the Court that "all navigable water should be viewed unitarily for purposes of NPDES permitting requirements," that discharges only occur when pollutants are added to the entire set of navigable waters, and therefore, the mere conveyance of water from one navigable water to another does not require a permit.  Because this "unitary waters theory" had not been presented to the lower court, the Supreme Court declined to resolve it, leaving it for consideration by the Court of Appeals on remand.  

A 2001 decision by the Second Circuit in the Catskill Mountains case addressed a water diversion system used to deliver drinking water to New York City.  The system diverts water from a reservoir, through a tunnel, and releases it into a creek, which in turn empties into another reservoir.  Under natural conditions, the water from the reservoir would never reach the creek, and plaintiffs alleged that the water released into the creek contains suspended solids, turbidity and heat.  The Second Circuit held that the conveyance of water containing pollutants from one waterbody to another constitutes a discharge for purposes of the Clean Water Act.  

In light of the decisions in Miccosukee and Catskill Mountains, water systems operators face the possibility that conveying water will be considered a discharge that is prohibited by the Clean Water Act, unless authorized by an NPDES permit.

C. Potential Implications for Water Diversions and Conveyances

As a result of the Miccosukee decision, there is considerable uncertainty about the regulation of water diversions and conveyances.  The Supreme Court left the basic question of whether inter-waterbody conveyances require NPDES permits unresolved.  Although the Supreme Court decision makes clear that a conveyance within the same waterbody does not require an NPDES permit, the Court provided no criteria for defining a single waterbody as opposed to multiple separate waterbodies.

Tens of thousands of dams, reservoirs, canals, tunnels, ditches and pipelines are used to convey water in the United States.  In the western United States, in particular, many large diversion projects transport water across numerous watersheds, allocate it among users in different states, and deliver it to urban and agricultural places of use.  The possibility that NPDES permits might be required to authorize some or all of these conveyances has been described as "the most significant interpretation of the [Clean Water Act] in the last decade."
  It would certainly have several significant implications for the operators of diversion and conveyance structures.
First, the existing uncertainty about the NPDES permitting requirement means operators of diversion and conveyance structures are currently at risk of liability for violating the Clean Water Act.  Section 301 of the Clean Water Act prohibits discharges unless authorized by an NPDES permit.  The Miccosukee and Catskill Mountains decisions open the door to citizen suits or government enforcement actions against conveyance operators of diversion or conveyance structures that do not have NPDES permits.  The potential liability is substantial – up to $32,500 per day of unpermitted discharge, which could add up to more than $10 million per year.
  Although courts may be reluctant to impose large penalties given the uncertain law, the statute also authorizes courts to issue injunctions prohibiting unpermitted discharges and requiring the discharger to obtain a permit.

Second, a requirement to obtain an NPDES permit would likely involve significant process costs.  Neither EPA nor most state permitting agencies have been issuing NPDES permits for water diversions or conveyances.
  Before issuing permits, they would have to be educated about the relevant issues, develop appropriate permitting requirements and conduct notice-and-comment proceedings.  The time and transaction costs alone would likely be substantial.

Third, permitting requirements could be costly, and even cost prohibitive in some instances.  There are sure to be some diversions or conveyances that cause receiving waters to violate established water quality standards.  The NPDES permitting program would ordinarily require some sort of water quality treatment to occur in these situations to prevent violations of water quality standards.  However, at many locations, treatment may be impractical or infeasible given the tremendous volume of water being diverted or conveyed.
  Applying the NPDES permitting requirements in these situations might, in effect, prohibit the diversion or conveyance of water.  This, in turn, could fundamentally alter long-established allocations of water and the ability to utilize water rights granted under state law.
There is no question that the consequences of a universally applied NPDES permitting requirement could be significant for operators of water diversion and conveyance structures.  Operators would find themselves held responsible for all of the natural and man-made contaminants that make their way into the surface waters being diverted or conveyed.  Structures long authorized and regulated by federal and state law would be subject to an entire additional regulatory regime that was not developed with these diversion and conveyance structures in mind.  Not surprisingly, most operators of conveyance and diversion structures would like to avoid the NPDES permitting program.
III. Strategic Options

What are the strategic options available for preventing, or at least minimizing, the application of the NPDES permit program to water diversions and conveyances?  Can we convince courts, Congress or the Administration not to require NPDES permitting for diversions and conveyances?  If not, are there ways to narrow the scope of NPDES permitting or minimize its potential impact on water diversion and conveyance operations?
The first part of this section discusses judicial, administrative and legislative options for avoiding NPDES permitting altogether.  The second part discusses options designed to reduce the potential costs and requirements associated with NPDES permitting, if required.

A. Avoiding NPDES Permitting for Water Diversions and Conveyances
There are several judicial, legislative and administrative strategies that could be used to try to avoid avoiding NPDES permitting altogether.  These potential strategies are identified and analyzed in the following sections.
1. Judicial Strategies
The first category of strategic options are judicial.  The goal of these options would be to obtain a judicial ruling that NPDES permits are not required for surface water diversions or conveyances.  As a procedural matter, there is more than one way to obtain a judicial ruling on this issue.  Coalition members could initiate one or more declaratory judgment lawsuits, or they could participate in lawsuits that are already pending.  Alternatively, coalition members could take a more defensive or reactive approach, seeking a favorable judicial ruling only if and when a citizen suit or enforcement action is initiated against them.  

Whatever the procedural context of litigation, coalition members could advocate one or more legal theories intended to convince a court that the Clean Water Act does not require NPDES permits for the mere diversion or conveyance of water.  Possible legal theories are discussed in the following sections.
a. Preserving State Control Over Water Quality and Use

Coalition members could argue that any requirement to obtain an NPDES is inconsistent with Congress' intent to preserve state control over water quality, allocation and its use.

When it enacted the CWA, Congress expressly preserved state control over water quality, allocation and use.  Section 510 of the Act provides in pertinent part:

Except as expressly provided in this chapter, nothing in this chapter shall (1) preclude or deny the right of any State or political subdivision thereof or interstate agency to adopt or enforce (A) any standard or limitation respecting discharges of pollutants, or (B) any requirement respecting control or abatement of pollution; except that if an effluent limitation, or other limitation, effluent standard, prohibition, pretreatment standard, or standard of performance is in effect under this chapter, such State or political subdivision or interstate agency may not adopt or enforce any effluent limitation, or other limitation, effluent standard, prohibition, pretreatment standard, or standard of performance which is less stringent than the effluent limitation, or other limitation, effluent standard, prohibition, pretreatment standard or standard of performance under this chapter. . .  

33 U.S.C. § 1370(a).  
With respect to water allocation and use, Congress further provided in Section 510 that:

Except as expressly provided in this Act, nothing in this Act shall . . . be construed as impairing or in any manner affecting any right or jurisdiction of the States with respect to the waters (including boundary waters) of such States.

Id. at § 1370(b).  In 1977, Congress amended the Act to provide even more clarity on this point:

It is the policy of Congress that the authority of each State to allocate quantities of water within its jurisdiction shall not be superseded, abrogated or otherwise impaired by this Act.  It is the further policy of Congress that nothing in this Act shall be constructed to supersede or abrogate rights to quantities of water which have been established by any State.

33 U.S.C. § 1251(g).  In the debates over the 1977 amendments, Senator Wallop explained that this provision was intended to "reassure the State[s] that it is the policy of the Congress that the Clean Water Act will not be used for the purpose of interfering with State water rights systems."  1977 Legislative History at 531.
  [citation format?]
These statutory provisions and their legislative histories demonstrate a clear Congressional intent to preserve state law control over the allocation and use of water.  However, they do not go so far as to exempt water diversions and conveyances from the NPDES permit requirement.  For this reason, if the Clean Water Act unambiguously required diversions and conveyances of water to obtain NPDES permits, these general statements of Congressional intent would not trump the NPDES permit requirement.  

The critical question, therefore, becomes whether the requirement to obtain an NPDES permit for mere diversions and conveyances is clear and unambiguous.  If there are ways to interpret the CWA so that it does not require NPDES permits for diversions or conveyances, then Congress' general intent to preserve state authority would provide a strong basis for favoring those interpretations.  In fact, the Supreme Court has previously rejected interpretations of the Clean Water Act that "would result in a significant impingement of the states' traditional and primary power over land and water use."
  
Therefore, we believe that an argument based on Congress' intent to preserve state authority over water allocation and use must be partnered with a separate argument explaining why the section 301 does not require NPDES permits for water diversions or conveyances.  Possible companion arguments are explored in subsequent sections.
b.
The Unitary Waters Theory

One theory arguing that CWA section 301 does not require NPDES permits for mere diversions or conveyances of water has become known as the "unitary waters" theory.  The United States advocated the unitary waters theory as amicus curiae in the Miccosukee case.  
The unitary waters theory focuses on the Clean Water Act's definition of the term "discharge of pollutant" as "any addition of any pollutant to navigable waters from any point source."  33 U.S.C. § 1362(12).  The United States argued that, according to this definition, a discharge occurs only when pollutants from outside of the entire set of navigable waters are added to navigable waters.  The Government reasoned that, if Congress had intended the definition to include the conveyance of water from one navigable water to another, it would have defined "discharge" as "any addition of any pollutant to any navigable water from any point source."  
In its brief in Miccosukee the United States argued:

The determination whether an NPDES permit is required should not depend on whether the water control facility at issue conveys waters of the United States from one location to another or whether it connects what are arguably two distinct bodies of navigable waters.  So long as the water control facility at issue does not add pollutants to "the waters of the United States," an NPDES permit is not required.
United States Brief at 12. 
At first glance, this theory raises the concern reflected by Justice Breyer's question: highly contaminated water could be diverted into a pristine waterbody without regulation through the NPDES permitting program.  However, Justice Breyer seems to incorrectly assume that the NPDES permitting program is the only effective way to regulate water quality.  The United States argued that diversions and conveyances fall within the broader category of nonpoint source pollution.  Although nonpoint source pollution is not regulated by the NPDES permitting program, and the CWA requires the States to regulate nonpoint source pollution.
Several authorities support the position that diversions and conveyances involve nonpoint source pollution.  First, the only reference to water conveyances in the CWA itself suggests that Congress intended that they would be treated as nonpoint source pollution.  Section 304(f)(2)(F) lists "change[s] in the movement, flow, or circulation of any navigable waters or groundwaters, including changes caused by construction of damns, levees, channels, causeways, or flow diversion facilities" among the types of nonpoint source pollution about which EPA is required to provide information to the states and other federal agencies.  33 U.S.C. § 1314(f)(2)(F).
Second, the legislative history regarding the establishment of the NPDES permitting program never mentions its application to diversions or conveyances.  The absence of any discussion regarding the permitting of large scale water diversion or conveyance systems in the legislative history certainly suggests that Congress was not contemplating that the NPDES permit system would regulate these conveyances.  The silence regarding water diversion projects is particularly striking when one realizes that Congress was debating the CWA during the same time period in which it authorized and funded some significant interstate water diversion projects.
   
Third, the position that water conveyances are a nonpoint source of pollution is consistent with EPA's long-standing practice of considering pollution resulting from dams to be nonpoint source pollution.  See National Wildlife Fed'n v. Gorsuch, 693 F.2d at 167; National Wildlife Fed'n v. Consumers Power Co., 862 F.2d at 580.  In the dam cases, EPA argued that a discharge only occurred if a pollutant "from the outside" was added to the waterbody. 
Fourth, the unitary waters theory is consistent with Congress' intent to preserve state control over the allocation and use of water.  Congressional intent in this regard is considered in section III.A.1.a. above.

Lastly, in Miccosukee the unitary water theory was interpreted as establishing the legal principal that the physical, chemical and biological characteristics of the waters of the United States are a fixed constant as if one for all navigable waters of the United States.

We can view the "unity of waters" differently.  The focus of unity is not on a legal fiction creating one non-existent united chemical composition of the physical waters of the United States.  Unity does exist, however, in the federal regulatory scheme in place in every State to eliminate pollutants in navigable waters.  Under this "unitary water" theory navigable waters are mix of permitted discharged pollutants and non-point source pollution exempted by Congress but all within the regulatory unity of the Federal scheme.

Viewed in this way a mere conveyance of water would not change the character of the water.  No permitted discharge or non-point source could be attributed to the conveyer, because the conveyance only transports water already cloaked with CWA authority.
In both Miccosukee and Catskills, the conveyances at question were a part of a federal/state plan to address water pollution.  In those cases, plaintiffs have attempted to reach within these plans to insist on separate treatment for a portion of the water body out of context with the overall plan.  Plaintiffs should first be required to prove that the existing overall plan to address water pollution fails to implement the united federal scheme of water pollution prevention as applied by the States.
Although these authorities provide support for the unitary water theory, there are also arguments against the theory.  First, the statutory language is far from clear.  Congress could have clearly exempted water conveyances from the NPDES requirements but did not.  
Second, the Act's legislative history provides no explicit support for the theory.  If Congress had intended the absence of the word "any" in the discharge definition to take on such importance, one might expect to find indication of Congress' intent in the legislative history.  
Third, in the absence of a clear statutory language or legislative history, the Clean Water Act's ambitious goals may argue for a broad, rather than narrow, interpretation of the permit program's scope.  Justice O'Connor made this point during oral argument in Miccosukee:
Isn't the problem with the unitary concept idea that given the purposes of the Clean Water Act, it makes great sense if there is a way of distinguishing between bodies of water to distinguish them in term of their pollution.  And, in effect, the function of the kind of unitary definition is a function that works against the protection of clean water as against the dirty water that can be added to it.  
Transcript p. 17.

Fourth, the unitary waters theory is arguably inconsistent with some previous administrative and judicial interpretations of the Clean Water Act.  For example, EPA regulations provide that a discharger who withdraws water from a navigable water need not remove the pollutants already present in the water, if, among other things, the water is discharged to the same waterbody from which it was withdrawn.  See 40 C.F.R. § 122.45(g)(4).  The requirement that the withdrawal and discharge occur in the same waterbody is not consistent with the unitary waters theory.  

Another example concerns the treatment of ditches and channels.  Courts have long held both that ditches or channels collecting and conveying stormwater are point sources and that man-made ditches or canals may themselves be navigable waters if they are tributaries to other navigable waters.  See, e.g., Headwaters, Inc. v. Talent Irrig. Dist., 243 F.3d 526 (9th Cir. 2001); Community Association for Restoration of the Env't v. Henry Bosma Dairy, 305 F.3d 943 (9th Cir. 2002).  According to the unitary waters theory, however, contaminated water flowing from a ditch into a stream would not be a discharge, because both the ditch and the stream are navigable waters.  See Miccosukee, 124 S.Ct. at 1545.  

With arguments both pro and con, the ultimate fate of the unitary water theory remains undecided.  In Miccosukee, the Supreme Court declined to rule on the theory, remanding the case to the Eleventh Circuit where the theory might be considered and resolved.  124 S.Ct. at 1545.  However, both the First and Second Circuit Courts of Appeal have expressly rejected the theory.  United States v. Dubois, 102 F.3d 1273, 1296 (1st Cir. 1996); Dague v. City of Burlington, 935 F.2d 1343, 1354-55 (2nd Cir. 1991); Catskill Mountains, 273 F.3d at 493.  Moreover, we are not aware of any court that has adopted the unitary waters theory and not been overturned.

c.
Section 511 Theory
Another legal theory arguing that water diversions and conveyances do not require NPDES permits is based upon CWA section 511, and the Corps of Engineers' traditional authority to regulate the flow of navigable waters.  This theory, put forth in a recent law review article,
 argues that Clean Water Act section 511(a) exempts all Corps-permitted structures affecting navigation from the NPDES permit requirement.

Clean Water Act section 511(a) provides in pertinent part:

This chapter shall not be construed as . . . (2) affecting or impairing the authority of the Secretary of the Army (A) to maintain navigation or (B) under the Act of March 3, 1899 (30 Stat. 1112); except that any permit issued under section 1344 of this title shall be conclusive as to the effect on water quality of any discharge resulting from any activity subject to section 403 of this title . . . .

33 U.S.C. § 1371(a).

Under Section 10 of the Rivers and Harbors Act of 1899, the alteration and modification of the course of navigable waters is prohibited unless authorized by the Corps of Engineers.  33 U.S.C. § 403.  Most dams, channels, conduits and other structures used to divert and convey water from one waterbody to another are authorized by Section 10 Corps permits.  In fact, in July 1977, the Corps retroactively permitted most of these structures by issuing a nationwide permit for "structures or work completed before December 18, 1968, or in waterbodies over which the Army Corps had not asserted jurisdiction at the time the activity occurred."

To the extent that NPDES permitting would prohibit or regulate the operation of these RHA-permitted structures, one could argue that it would impair the Corps' authority to authorize and regulate these structures under the Rivers and Harbors Act.  In fact, section 511(a) appears to itself acknowledge that Clean Water Act permitting would impair the Corps authority under the Rivers and Harbors Act.  Section 511(a) says that the Clean Water Act shall not impair the Corps authority "except that any permit issued under section 1344 of this title shall be conclusive . . ."  This exception implies that Congress thought Clean Water Act permits would impair the Corps authority.  Although Congress decided that the Clean Water Act's permitting program should not generally apply to structures the Corps permits under Rivers and Harbors Act Section 10, it made an exception for permits issued under section 1344, which is CWA section 404.  The exception makes sense because the Corps issues both RHA Section 10 permits and CWA section 404 permits, even combining the permits in the same document in many cases.

The wording of section 511(b) is also significant.  33 U.S.C. § 1371(b).  It states that:

Discharges of pollutants into the navigable waters subject to the Rivers and Harbors Act of 1910 (38 Stat. 593; 33 U.S.C.  421) and the Supervisory Harbors Act of 1888 (25 Stat. 209; 33 U.S.C. 441-451b) shall be regulated pursuant to this chapter, and not subject to such Act of 1910 and the Act of 1888 except as to the effect on navigation and anchorage.

Section 511(b) does not say that discharges of pollutants subject to the Rivers and Harbors Act of 1899, section 10, are subject to the Clean Water Act.  Read together with section 511(a), this indicates Congress' intent that water conveyance structures authorized by Section 10 continue to be regulated exclusively by the Corps of Engineers.

This interpretation fits well with Clean Water Act section 304(f)(2)(F), which appears to treat pollution resulting from dams, levees, channels, causeways and other flow diversion facilities that would be permitted by the Corps under Section 10 to be nonpoint source pollution.  33 U.S.C. § 1344(f)(2)(F).  Under section 304(f)(2)(F), EPA is directed to provide federal and state agencies with information about methods to control these sorts of pollution.  This makes perfect sense.  EPA would provide information to the Corps, which would address environmental issues in the Section 10 permitting process, and to States, which generally have responsibility for regulating nonpoint source pollution.

Although this section 511 theory has promise, it does not appear to have been presented to the Supreme Court in the Miccosukee case, or to the Second Circuit in the Catskill Mountains case.  We have identified only one reported judicial decision addressing the relationship between section 511 and the Clean Water Act's permitting requirements.  In Save Our Sound Fisheries Association v. Callaway, 387 F. Supp. 292 (D.R.I. 1974), the plaintiffs brought suit to prevent the Army Corps from dumping dredged spoils at an ocean dumping site off the Rhode Island coast.  The court rejected the defendant's contention that section 511 exempted the project from permitting requirements:

While defendants construe [section 511(a)] as a broad exemption from the permit issuance requirements of the FWPCA for all Corps projects affecting navigation, I do not read that provision so broadly.  In the first place, such a broad exemption runs contrary to the Congressional intent behind the FWPCA.  Secondly, the requirement of obtaining a permit under 33 U.S.C. § 1344 for the discharge of dredged material into navigable waters, after notice and opportunity for public hearings cannot be said to "affect or impair" the authority of the Secretary of the Army to maintain navigation.  Clearly the permit issuance procedures of the FWPCA do not prohibit dredging and dumping operations by the Corps of Engineers for the purpose of improving navigation, but only that the environmental impact of the dredged materials in navigable waters by publicly analyzed before a particular disposal of dredged spoil is made.  The Corps of Engineers retains its full authority, under other applicable statutes, to improve the navigable waters by dredging or otherwise.

Id. at 305.

One could argue similarly that the environmental review required by the NPDES permit process does not affect or impair the Corps ability to regulate the course of navigable waters pursuant to Section 10 of the Rivers & Harbors Act.  However, there are a couple of important differences between the NPDES permitting situation and the section 404 permitting considered in Save Our Sound Fisheries.  

First, section 511(a) contains an express exception for section 404 permits.  Second, because the Corps issues section 404 permits, it is not clear how the Corps own permitting process would impair its authority under the Rivers and Harbors Act.  In contrast, EPA or state authorities issue NPDES permits, and their decisions could conflict with the Corps' decisions and, therefore impair the Corps' authority.  Third, the district court's decision in Save Our Sound Fisheries seemed to turn in large part on its conclusion that section 404 would not prohibit dredging operations for the purpose of improving navigation.  In contrast, water quality-based limitations imposed through the NPDES permit program may, for all practical matters, prohibit many of the water diversions or conveyances authorized by the Corps.  

d.
Congressionally-authorized diversions and conveyances exempt 

Another legal theory would argue that any water diversion or conveyance that is expressly authorized by federal statute cannot be regulated as a discharge under the Clean Water Act.  This theory would not apply to all diversions and conveyances of surface water, but could be used to try to shield Congressionally-authorized diversion or conveyance projects from a NPDES permit requirement.

This theory would argue that the Clean Water Act must be read together with other federal statutes, giving effect to each.  See Radzanower v. Touche Ross & Co., 426 U.S. 148, 155 (1976); United States v. Mitchell, 39 F.3d 465, 472 (4th Cir. 1994) cert. denied 515 U.S. 1142 (1995).  Congress authorized these projects for the purpose of delivering water, so the Clean Water Act should not be interpreted in a way that would prevent them from operating as intended.  See National Wildlife Federation v. United States Army Corps of Engineers, No. 03-35235 (9th Cir. Oct. 4, 2004) (refusing to interpret Clean Water Act in a way that could require removal of dams authorized by Congress).

This theory hinges on the ability to demonstrate that applying the NPDES permit program to a particular project would, in fact, be inconsistent with the Congressional authorization to construct and operate the project.  If it would be possible to comply with NPDES permit conditions and still continue to operate the project as intended, a court would likely conclude that the two statutes could both be applied consistently.
  However, the theory would be much stronger in a situation where it would be impossible or highly impractical to continue to operate the project under the restrictions imposed by the NPDES permit program.  The strengths or weaknesses of this approach would need to be evaluated in the context of the particular diversion or conveyance project and statutory authorization at issue.  
2. Administrative Options 

The next category of strategic options are administrative options.  There are several things that EPA could do to exclude some or all water diversions and conveyances from the NPDES permit program, if it could be persuaded to do so.

a. EPA regulation or guidance revising definitions to limit application to water conveyances

The first thing EPA could do is change the regulatory definitions of one or more key statutory terms to exclude some or all water diversions and conveyances from the scope of the NPDES permit program.  EPA has a good deal of discretion in defining Clean Water Act terms.  See National Wildlife Federation v. Gorsuch, 693 F.2d at 173.  According to the legislative history of the 1972 Federal Water Pollution Control Act:

In the administration of the Act, EPA will be required to establish numerous guidelines, standards and limitations … [T]he Act provides Congressional guidance to the Administrator in as much detail as could be contrived.  Virtually every action required of the Administrator by the Act, however, involves some degree of agency discretion, judgments involving a complex balancing of factors that include technological considerations, economic considerations, and others.

S. Rep. No. 1236 (Conf. Rep.), 92nd Cong., 2nd Sess. 149 (1972), 1972 Leg. Hist. 281, 332, U.S. Code Cong. & Admin. News 3776, 3826.  Given this latitude to define Clean Water Act terms, EPA could issue a regulation defining any of several terms to expressly exclude water diversions and conveyances.  Any change to a regulatory definition must be structured carefully, however, because it would be subject to challenge under the theory that EPA has exceeded its Clean Water Act authority.  See, e.g., Natural Resources Defense Council v. Costle, 568 F.2d 1369, 1376 (D.C. Cir. 1977).  
(i) "Discharge of a Pollutant"

The EPA regulations currently define the term "discharge of a pollutant" in part as follows:

Any addition of any 'pollutant' or combination of pollutants to 'waters of the United States' from any 'point source' … 
This definition includes additions of pollutants into waters of the United States from: surface runoff which is collected or channeled by man; discharges through pipes, sewers or other conveyances owned by a State, municipality or other person which do not lead to a treatment works; and discharges through pipes, sewers, or other conveyances, leading into privately owned treatment works.  This term does not include an addition of pollutants by any "indirect discharger."  
40 C.F.R. § 122.2.  This regulatory definition is similar, but not identical, to the definition of "discharge of a pollutant" found in the Clean Water Act itself.  See 33 U.S.C. § 1362(12).
EPA could revise its regulatory definition to exclude water diversions or conveyances, so long as the revised definition remained consistent with the Clean Water Act.  Because any regulatory revision would likely be subject to judicial challenge, it would need to be crafted carefully to fit with a legal theory that would explain its consistency with the statute.
Several possibilities present themselves.  First, EPA could simply add a sentence at the end of the regulatory definition stating that "This definition does not include the mere transfer of water within the same water body or between two distinct water bodies."  Some would argue that such a regulatory change would be inconsistent with the Clean Water Act based on the Second Circuit's decision in Catskill Mountains, the Eleventh Circuit's decision in Miccosukee, and portions of the Supreme Court decision in Miccosukee.  However, EPA could try to defend the regulatory change by arguing that the statute itself is ambiguous, that courts owe the agency deference when interpreting ambiguous statutes, and that, with respect to the CWA in particular, Congress intended EPA to have wide discretion to define terms.
Alternatively, EPA could revise this regulation in a way that essentially incorporates the unitary waters theory into regulation.  The agency could add language to the regulatory definition of discharge stating that "This definition includes only those activities that add pollutants to the entire set of navigable waters, when viewed as a whole."  This sort of regulatory change would likely have more far-reaching consequences, which may make it more difficult to defend.  Its validity would ultimately depend upon the success of the unitary waters theory.

Another option would be to revise this definition in a way that reflects the section 511 argument discussed above.  The agency could add language to the definition of discharge stating that "This definition does not include the diversion or conveyance of water pursuant to a valid Corps of Engineers permit issued pursuant to the Rivers and Harbors Act of 1899."  Such a regulatory change could be challenged, but EPA's official endorsement of the section 511 theory by regulation would strengthen the section 511 argument.
Finally, EPA could stop short of excluding all water diversions and conveyances, by excluding diversions and conveyances within the same "water body," "watershed" or "water basin" from the definition of discharges.  Although such a regulatory change would provide only partial relief, if the term "water body" "watershed" or "basin" were defined broadly, they might succeed in excluding many of the diversions and transfers that occur.  This sort of regulatory change would try to take advantage of the Supreme Court's interpretation of the Clean Water Act in Miccosukee.
(ii) "Addition"

Another way to exclude water diversions and conveyances from the NPDES permitting requirement would be to provide a regulatory definition of the term "addition." Both the Clean Water Act and EPA regulations define "discharge of a pollutant" to require the "addition" of a pollutant, but neither the Act nor EPA regulations currently define the term "addition."
  Instead of changing the regulatory definition of "discharge of a pollutant," as discussed above, EPA could accomplish the same thing by defining "addition" in a way that would incorporate one of the approaches discussed above.  Of course, such a regulatory definition would face the possibility of judicial challenges.

(iii) "Point Source"

EPA also could issue a regulation clarifying the definition of "point source" to exclude water diversions and conveyances.  EPA regulations currently define "point source" to mean:
any discernible, confined and discrete conveyance, including but not limited to, any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container, rolling stock, concentrated animal feeding operation, landfill leachate collection system, vessel or other floating craft from which pollutants are or maybe discharged.  This term does not include return flows from irrigated agriculture or agricultural storm water runoff.

This definition is virtually identical to the Act's definition.
  

EPA could add language to the end of its regulatory definition stating that "This term does not include structures that merely divert or convey water from one water body to another, or within the same water body."  Although this change is very similar to the changes discussed above, it may be better positioned to withstand judicial scrutiny because Congress expected EPA to determine what fell within the "point source" category.  Senator Muskie, the principal sponsor of the Act, stated:

Guidance with respect to the identification of "point sources" and "nonpoint sources," especially as related to agriculture, will be provided in regulations and guidelines of the Administrator.

117 Cong. Reg. 38, 816 (1971), 1972 Leg. His. 1299.  The difficulty with this approach is the fact that the physical structures used to divert and convey water are often the very structures that are specified in the statutory definition of point sources, namely, pipes, ditches, channels and tunnels.
(iv) "Pollutant"

The legislative history also contemplates that, what might qualify as a pollutant in some instances might not be a pollutant in others.  This may provide a foundation for clarifying the definition of pollutant to expressly exclude water diversion and conveyances.  Senator Muskie stated:

Again, I do not get into the business of defining or applying these definitions to particular kinds of pollutants.  That is an administrative decision to be made by the Administrator.  Sometimes, a particular kind of matter is a pollutant in one circumstance, and not in another.

117 Cong. Rec. 38, 838 (1971), 1972 Leg. Hist. 1347; see also National Wildlife Federation v. Gorsuch, 693 F.2d at 167 (finding "strong signals" that Congress entrusted EPA with discretion over which pollutants and sources of pollutants were to be regulated under the NPDES program).  Here, too, EPA could be challenged as exceeding its authority under the Clean Water Act and the APA, but with the legislative history supporting EPA's discretion, the regulations could withstand such a challenge.
In lieu of promulgating regulations to change these definitions, EPA could issue guidance clarifying any of these terms.  Although such guidance would be helpful, it would lack the force of officially promulgated regulations.  Operators of water diversion and conveyance structures would remain vulnerable to attack by citizen groups or state agencies seeking to require NPDES permits, and courts would be less likely to defer to EPA guidance than to EPA regulations.  

b.
EPA regulation or guidance defining "intra-water" transfers to limit application to water diversions and conveyances

In Miccosukee, the Supreme Court stated that an NPDES permit was required only if the water was being transferred between two distinct waterbodies.  Miccosukee, 124 S. Ct. at 1537.  However, the Court made no effort to define the term "waterbody" or to explain how one would determine whether a transfer occurred within a single waterbody or between two or more waterbodies.  
One could read Miccosukee to mean that NPDES permits are not required for conveyances between waters that are hydrologically connected or, even more broadly, that permits are not required for conveyances between waters located in the same basin or watershed.  At the opposite extreme, one could read Miccosukee narrowly to exempt only those transfers within small waterbody segments.  An intermediate interpretation might focus on the natural flow of water and would require a permit only for diversions or conveyances that transfer water to places it would not naturally flow.
EPA could issue regulations designed to address the uncertainty created by Miccosukee, and require NPDES permits only for diversions and conveyances that transfer water from one watershed or basin to another, with those terms broadly defined.  Although this would not eliminate the NPDES permit requirement for all water transfers, it could greatly narrow the scope of the requirement by eliminating the need for NPDES permits for water conveyances that are "intra-basin."  When combined with some of the other theories, described above, such as exempting Congressionally-authorized projects, it might significantly minimize the need for NPDES permits for water transfers.  

EPA could also issue guidance interpreting the Court's Miccosukee decision.  Such guidance would be helpful but, as noted above, it would not be binding on EPA, the courts or citizen groups, leaving water conveyance structures vulnerable to attack.

c.
EPA exclusion under 40 C.F.R. § 122.3

EPA regulations exempt certain discharges from the NPDES permit requirement.  Specifically,

The following discharges do not require NPDES permits:

(a)
Any discharge of sewage from vessels, effluent from properly functioning marine engines, laundry, shower and galley sink wastes, or any other discharge incidental to the normal operation of a vessel …

(b)
Discharges of dredged or fill material into waters of the United States which are regulated under section 404 of CWA.

(c)
The introduction of sewage, industrial waters or other pollutants into publicly owned treatment works by indirect dischargers …

(d)
Any discharge in compliance with the instructions of an On-Scene Coordinator pursuant to 40 C.F.R. part 300 …

(e)
Any introduction of pollutants from non point-source agricultural and silvicultural activities …

(f)
Return flows from irrigated agriculture.

(g)
Discharges into a privately owned treatment works ….

40 C.F.R. § 122.3.  Some of these exemptions come directly from the statute.
EPA could exempt water conveyancing activities from the NPDES permit requirement by adding them to this list.  However, without express statutory authority a new exemption would be very vulnerable to attack.  In Natural Resources Defense Council v. Costle, 568 F.2d 1369, 1376 (D.C. Cir. 1977), the U.S. Court of Appeals for the D.C. Circuit invalidated EPA's attempt to exclude certain categories of agricultural point source discharges from the NPDES program, stating that EPA does not have the authority to exempt categories of point sources from the NPDES permit requirement.  More recently, environmental groups petitioned the EPA to eliminate the exemption under § 122.3(a) for certain marine vessel discharges, arguing that there is no authority in the Clean Water Act to exempt non-military vessel discharges.  33 U.S.C. § 1362(6)(A) (definition of "pollutant" excludes " … a discharge incidental to the normal operation of a vessel of the Armed Forces").  See Petition by Pacific Environmental Advocacy Center et al to repeal 40 C.F.R. § 122.3(a) (Jan. 13, 1999).  
d.
Withdrawal or Clarification of EPA OGC Opinion in Riverside
Another administrative issue that should be addressed is the 1975 opinion by EPA's General Counsel ("OGC") in In re Riverside Irrigation District, Ltd., Opinion No. 21, 1975 ("1975 Opinion").  In the 1975 Opinion, the OGC considered whether “irrigation return flow [is] a properly permittable source within the meaning of sections 301 and 402 of the [Clean Water] Act?”  The OGC wrote that “[i]f the irrigation activity results in pollutants being discharged from a discernible, confined and discrete conveyance (such as a ditch) to waters of the United States, then it must be permitted under section 402 of the Act or be in violation of the proscription of section 301.”  The OGC found that “even should the finder of fact determine that any given irrigation ditch is a navigable water, it would still be permittable as a point source where it discharges into another navigable water body, provided that other point source criteria are also present.”  

Although the CWA has been amended since this opinion, and EPA has issued regulations specifically exempting irrigation return flows from the permitting requirement, some continue to read the 1975 Opinion as requiring a permit for the mere movement of water containing pollutants, both permitted and non-point, from one water body to another.  For example, in Miccosukee, amici argued that the 1975 Opinion had implicitly rejected the “unitary waters” theory of the United States.  See Miccosukee, Brief of Amici Curiae Former Administrator Carol M. Browner Supporting Respondent, at 17 (U.S. 2003).  See also Miccosukee, 124 S.Ct. at 1544 (dicta).  The 1975 Opinion also has been cited as authority against the Administration’s position in Catskill Mountains. 

Some argue that, because the 1975 Opinion is inconsistent with the 1977 CWA amendments and EPA regulations, it should be withdrawn.  Even if it is not withdrawn, we believe that the 1975 Opinion should be clarified to recognize the need for a permit only when there is an intervening additional discharge of a pollutant from a point source during a conveyance between two navigable waters.  
3. Legislative Option [Placeholder – Completion deferred to final draft]
The most direct and effective solution to the problem presented by Miccosukee would be to amend the Clean Water Act to clearly exclude mere diversions and conveyances of water from the NPDES permitting program.  The question is whether such a legislative amendment is feasible.
An essential first step in any successful effort to amend the CWA would be to increase Congressional awareness of the potential consequences of the Miccosukee decision.  
Several significant constituencies need to be aligned in order to achieve any success on Capitol Hill.  
The Bush Administration through EPA, Interior and, most importantly, the Justice Department,
 must be willing to support a technical amendment to the Clean Water Act which structurally accommodates water conveyances and simple water transfers averting NPDES treatment.  

B. Alternative Strategies to Minimize the Adverse Impacts of NPDES Permitting

The judicial, administrative and legislative options discussed above would be designed to avoid any requirement to obtain NPDES permits for water diversions and conveyances.  In contrast, the following discussion presupposes that NPDES permits are required for diversions and conveyances.  It then considers administrative and legislative strategies that might reduce the burden associated with NPDES permitting.  These strategies would be aimed at reducing the time and expense of the permitting process, as well as minimizing the substantive requirements imposed by permits.

1. Administrative Options  

If NPDES permits were required for all water diversions and conveyances, the operators of diversion and conveyance structures might benefit from EPA establishing a universal set of requirements for such permits.  Determining permit requirements once, rather than in each of the thousands of permit application processes would be more timely and efficient.  Whether it would ultimately be desirable to have a single universal set of permit requirements, however, would depend upon the substantive requirements developed.  Before discussing possible mechanisms for establishing generally applicable requirements, it is important to understand the minimum terms that the Clean Water Act requires be included in any NPDES permit.

a. Minimum Permit Terms

NPDES permits impose baseline requirements regulating the discharge of three types of pollutants: conventional pollutants, toxic pollutants, and non-conventional pollutants.  There are five conventional pollutants:  biochemical oxygen demand (BOD), total suspended solids (TSS), fecal coliform, pH; and oil and grease.  Toxic pollutants include a list of 126 pollutants, and nonconventional pollutants are those pollutants that do not qualify as either conventional or toxic pollutants, and include, among others, nutrients such as nitrogen and phosphorus. 

NPDES permits contain technology-based and/or water quality based effluent limitations.  Id. at § 122.43(a).  Permits may also include limits necessary to comply with effluent standards established for toxic pollutants under section 307 of the CWA or the standards for sewage sludge use or disposal established under section 405(d) of the CWA.  40 C.F.R. § 122.41(a)(1). 
(i) Technology-Based Effluent Limitations

The Clean Water Act prescribes technology-based standards for pollution control.  Point sources must control discharges of conventional pollutants using at least best practicable technology (BPT), and must be controlled using best conventional technology (BCT) if it is deemed to be cost effective.  Point sources must use best available technology (BAT) to control non-conventional and toxic pollutants.  

Under CWA section 304, EPA has established national technology-based limitation guidelines for more than fifty categories of point sources. 33 U.S.C. § 1314; 40 C.F.R. part 400.  These national technology-based limitations are included in the NPDES permits for discharges in each of the established categories.  If EPA has not established national guidelines for a particular category of discharger, a permit writer uses “Best Professional Judgment” to determine the appropriate technology-based effluent limits.  40 C.F.R. § 122.44(a).  
(ii) Water-Quality Based Effluent Limitations and Water Quality Standards

In addition to technology-based effluent limitations, NPDES permits must include effluent limitations designed to ensure that discharges will not result in the violation of established water quality standards.  These water quality-based effluent limitations might be developed on an individual basis using "best professional judgment" or they might be developed as part of a larger process of developing a Total Maximum Daily Load (TMDL) for the receiving water at issue.  In either case, water quality-based effluent limitations can present a greater challenge than technology-based limitations because they are generally established without consideration of cost, feasibility and the availability of technology.  

Section 302(b)(1) of the Clean Water Act may offer some relief from water quality based limitations.  That section provides that:

The Administrator, with the concurrence of the State, may issue a permit which modifies the [water-quality based] effluent limitations required … for pollutants other than toxic pollutants if the applicant demonstrates at such hearing that (whether or not technology or other alternative control strategies are available) there is no reasonable relationship between the economic and social costs and the benefits to be obtained (including attainment of the objective of [the Clean Water Act]) from achieving such limitation.

Id. at § 1312(b)(2)(A).  This section seems to suggest that if both EPA and the state agree that complying with the state water quality standard is not worth the cost, then they can exempt a discharger or group of dischargers from a water quality-based limit that would otherwise apply.  It is not clear whether this section could provide any relief from water quality-based effluent limitations developed by state permitting agencies using their best professional judgment or from limitations derived from TMDLs.  
(iii) Use of Best Management Practices in Lieu of Numeric Limits

Best Management Practices, or BMPs, are non-numeric standards to be used by dischargers to address water quality problems.  BMPs are common in permits for storm water discharges associated with industrial activity, but also may be included in NPDES permits for industrial wastewater discharges.  We could seek to have EPA issue permits that only contain BMPs and no end-of-pipe limits.  However, a BMP-only permit or BMP-only effluent limitations would be vulnerable to attack and may not withstand judicial scrutiny.  See Citizens Coal Council, 2004 WL 2256047 (EPA regulations for Coal Remining and Western Alkaline Coal Mining Subcategories that required only BMPs and no numeric effluent limitations violated Clean Water Act and were invalidated).  

Given the minimum regulatory requirements specified above, we could try to identify a minimal set of NPDES permit terms that would withstand judicial scrutiny.  If we developed an acceptable list of permit conditions, the question is whether there is a way that EPA could effectively adopt those requirements as the only requirements that would be included in NPDES permits for water diversion and conveyance structures.  Possibilities include the issuance of general permits, the issuance of permitting "guidance" and sample permits, or the promulgation of regulations establishing national effluent limitation guidelines.  These possibilities are discussed in the following subsections.

b.
EPA general or nationwide permits 

EPA regulations authorize the use of "general" NPDES permits to cover categories of surface water discharges where the characteristics of the discharges are expected to be predictable and generally consistent among the various permittees, and where environmental impacts are not expected to be severe.  Permittees provide notices regarding activities they wish to have covered under the permit.  The requirements included in general permits are as enforceable just as they would be under individual NPDES permits.  
The use of general permits would have two primary advantages.  First, a general permit would significantly reduce the administrative burden for both the regulated community and the regulators.  Instead of developing individual permit limits for each of the thousands of water diversion and water conveyance structures, the idea would be to develop a single set of requirements that would apply universally. 

Second, if EPA could issue a general permit for water diversion and conveyances, then EPA could, at least in theory, develop a set of requirements that were favorable to water diverters and conveyers, or at least workable from their standpoint.

The problem with this idea is that the Clean Water Act only allows EPA to issue general permits where EPA has retained NPDES permitting authority, and EPA has only retained permitting authority in five states.  Section 402(c) specifically provides that EPA's permitting authority be suspended upon submission of a State program to EPA for approval:

Not later than ninety days after the date on which a State has submitted a program (or revision thereof) [for administering its own permit program], the Administrator shall suspend the issuance of permits … as to those discharges subject to such program unless he determines that the State permit program does not meet the requirements of [section 402(b) of the Clean Water Act] or conform to the guidelines issued under 1314(i)(2) …

33 U.S.C. § 1342(c).  Guidance further clarifies that EPA does not have authority to issue NPDES general permits in states with delegated NPDES programs:  

It has recently come to my attention that there may be a misunderstanding regarding EPA's authority to issue general permits in States which are approved to administer the NPDES program, but have not been approved to issue general permits.  Please be advised that EPA has no authority to issue permits in these NPDES States.  The Clean Water Act, section 402(c), requires EPA to suspend issuance of NPDES permits (including issuance of any general permits) upon approval of a State NPDES program …

See EPA Memorandum, "EPA's Ability to Issue NPDES General Permits in Approved NPDES States," from Martha G. Prothro, Director, Permits Division, to Regional Water Management Division Directors (July 11, 1983). In this way, the NPDES program differs from the Corps section 404 permitting program, in which "nationwide" general permits are frequently used.
  

EPA could issue a general permit covering federal lands and the five states in which it has retained permitting authority, and the other forty-five states could issue their own general permits.  However, under the current statute, there is no simple way to establish a single permit that would cover the entire category of water diversion and conveyance structures. 
c.
EPA guidance and "sample" permit

An alternative to a nationwide general permit would be to work with EPA to develop guidance and a "sample" permit for water diversions and conveyances.
  Although the guidance would not be binding, many state regulators might follow EPA's lead.  This approach would likely reduce the inefficiency of individual permit development, and might lead to more favorable permit terms.  The downside, of course, is that EPA might develop permit terms that are more stringent than water suppliers could negotiate with state permitting authorities.  

d.
EPA effluent limitation guidelines 

Another mechanism EPA could use to influence the content of NPDES permits is the development of effluent limitation guidelines.  Clean Water Act section 304(b) authorizes EPA to promulgate regulations establishing national effluent limitation guidelines for categories of point sources.  33 U.S.C. § 1314(b).  Once EPA establishes effluent guidelines for a particular category of sources, those guidelines determine the technology-based limitations that must be included in all NPDES permits issued to sources within the category.  If EPA has not promulgated regulations for particular type of point source, the permitting agency must itself determine the appropriate technology-based requirements using its "best professional judgment."

Although EPA's development of effluent limitation guidelines typically involves a lengthy process, once they have been promulgated, individual permitting can proceed much more quickly.  Individual permitting agencies can simply rely upon the guidelines rather than conducting their own analysis of the available pollution control technology.
Even assuming that EPA developed favorable guidelines, there are limitations to this approach.  Guidelines focus on the technology-based limitations required by the Clean Water Act, and do not address water quality based requirements.  Even if EPA promulgated national effluent guidelines for water conveyances, a state permitting entity might impose additional requirements in a particular permit in order to ensure that water conveyances would not result in the violation of water quality standards.

2. Legislative Options

a. Amendment to Clean Water Act to establish different permitting criteria

Without exempting water conveyances Clean Water Act permitting altogether, it may be desirable to amend the Clean Water Act to apply different permitting criteria to water conveyances.  As explained above, the Act requires most point source discharges to be subject to technology-based limitations (best practicable, best conventional or best available technology) and limitations designed to ensure that the discharge will not result in violations of state water quality standards.  However, the Act could be amended to impose less stringent requirements for mere diversions and conveyances.

The Clean Water Act currently includes several provisions that exempt certain discharges from the requirements that would otherwise apply under the NPDES program.  For example, section 316(a) allows EPA to impose less stringent requirements for the control of thermal discharges so long as they are still protective of fish and wildlife.  33 U.S.C. § 1326(a).  Section 402(p)(3)(B) only requires municipal stormwater discharges to be controlled "to the maximum extent practicable."  33 U.S.C. § 1342(p)(3)(B).  

b.
Amendment to Clean Water Act to exempt water conveyance permits from section 401 certification requirement

Clean Water Act section 401 requires any applicant for a Federal license or approval to conduct any activity that may result in any discharge to obtain a certification from the state in which the activity will occur that the discharge will comply with sections 301, 302, 303, 306 and 307 of the Act.  33 U.S.C. § 1341(a).  Among other things, the state must certify that it will not result in a violation of the state's water quality standards.  

The 401 certification would be required if EPA issued NPDES permits authorizing water conveyances.  It also comes into play when the Corps issues section 10 permits authorizing water diversions.  In either context, the 401 certification requirement can be problematic if the transfer or diversion of water causes water quality standards to be exceeded in the downstream waterbody.  Some of the legislative and administrative options discussed above may require amendment of the Clean Water Act to exempt these water conveyances from the 401 certification requirement.

c.
Amendment to Clean Water Act to authorize nationwide permits 

As noted above, there is no provision under Section 402 of the Clean Water Act to authorize nationwide NPDES permits.  We could seek to amend the Act to authorize nationwide NPDES permits that would supersede state permitting authority.  Absent further amendment, states would still have the ability to add conditions in the Section 401 certification process.  However, providing EPA with authority to issue nationwide permits could be a way to reduce the costs of NPDES permitting and establish uniform national requirements that are workable from the standpoint of water diverters and conveyers.  
� See Catskill Mountains Chap. of Trout Unlimited, Inc. v. New York, 273 F.3d 481 (2d Cir. 2001); South Fla. Water Mgt. Dist. v. Miccosukee Tribe of Indians, 280 F.3d 1364 (11th Cir. 2002), vacated and remanded 124 S. Ct. 1537 (2004).


� The administration of this program was subsequently transferred to the Department of Interior and finally to the Administrator of the Environmental Protection Agency (EPA).


� When the CWA was first enacted, the EPA had responsibility for issuing all NPDES permits.  However, the Act provided states could establish their own NPDES permitting programs, to be approved by EPA.  Today, state environmental agencies issue NPDES permits in forty-five states.  EPA issues NPDES permits in Alaska, Idaho, Massachusetts, New Hampshire and New Mexico.  


� P. Foley, Missing the Point with Point-Source "Addition" Semantics: Section 511 of the Clean Water Act Exempts Interconnected Waterways from Section 402 Jurisdiction, Period?" 9 Ocean & Coast L. J. 65, 68 (2003).


� See 33 U.S.C. § 1319(d); 40 C.F.R. § 19.4.  Successful citizen plaintiffs may also recover their attorney fees and litigation costs.


� Pennsylvania is an exception.  Since 1986, Pennsylvania has regulated the inter-basin diversion of water containing pollutants through its NPDES program.  See Pennsylvania Department of Environmental Protection, Policy for Permitting Surface Water Diversions (Mar. 1, 1998).


� For example, the California State Water Project, Central Arizona Project and Colorado Big Thompson Project transport water at average rates of 4,642 million gallons per day, 1,400 million gallons per day and 1,293 million gallons per day respectively.  See Amicus Brief of Colorado and New Mexico in Miccosukee (Sept. 10, 2003).


� These provisions of the Clean Water Act are examples of more general Congressional deference to state water law, particularly in the western United States.  The Supreme Court has observed that "[t]he history of the relationship between the Federal Government and the States in the reclamation of arid lands of the Western States is both long and involved, but through it runs the consistent thread of purposeful and continued deference to state water law by Congress."  California v. United States, 438 U.S. 645, 653 (1978).


� Solid Waste Agency of N. Cook Cty. v. United States Army Corps of Eng'rs, 531 U.S. 159, 174 (2001); see also United States v. Bass, 404 U.S. 336, 349 (1971) ("unless Congress conveys its purpose clearly, it will not be deemed to have significantly changed the federal-state balance").


� Congressional debates on the Clean Water Act occurred in 1971 and 1972.  In 1971, Congress authorized financing for the four billion dollar Central Arizona Project, which transfers 1.5 million acre-feet of water per year from the Colorado River into central and southern Arizona.  INSERT CITATION  In 1972, Congress authorized New Mexico's San Juan-Chama Project, which diverts 90,500 acre feet of water per year from the Colorado River and conveys it by tunnels through mountains to Albuquerque, Santa Fe and Native pueblos.  See Public Law 92-72.


� Justice O'Connor's question seems to reflect a couple of different concerns.  On the one hand, it seems unduly focused on the "unitary waters" catchphrase that is used to identify the government's legal theory.  The unitary water theory does not require an assumption that the water quality of all surface waters is unitary or uniform, but rather it defines point source discharges by virtue of their adding pollutants to the universe of surface waters.  Justice O'Connor's question, like Justice Breyer's, also seems to presume that the NPDES permit program is the only avenue for addressing water quality concerns under the Clean Water Act.  On the contrary, the Act plainly acknowledges that nonpoint sources create water quality concerns, but places those sources within the jurisdiction of state regulatory programs.


� The district court in the DuBois case adopted the unitary water theory but was overturned by the Second Circuit.


� See P. Foley, Missing the Point with Point-Source "Addition" Semantics: Section 511 of the Clean Water Act Exempts Interconnected Waterways from Section 402 Jurisdiction, Period? 9 Ocean & Coastal L.J. 65 (2003).


� 33 C.F.R. § 330.3.  Although the Corps' nationwide permits are most frequently encountered in the context of Clean Water Act section 404's dredge and fill permits, the Corps can also issue nationwide permits to satisfy the requirements of RHA section 10.  33 C.F.R. § 330.1(g).


� The legislative history provides little insight into Congress' intent with respect to section 511.  Discussion tended to focus on the NEPA-related provisions found in subsection (c).  To the extent that subsection (a) is discussed, reports and legislators tended to repeat the language found in that section without explanation or elaboration.


� See, e.g., National Wildlife Federation, No. 03-35235, where the Ninth Circuit concluded that:


We cannot agree with NWF's argument that the occurrence of a temperature exceedence, even if necessarily caused by the existence of the dams and the Corps's operation of the dams consistent with the purposes stated by Congress, renders the Corps in violation of the CWA.  If state regulatory exceedences occur as a result of water impoundment required for operation of the federal dams, despite good-faith and diligent efforts of the Corps to do all that is feasible to avoid such exceedences, then we do not believe such an exceedence can be construed as a violation of the CWA.


See also, State/Tribal Review Draft Biological Opinion, Operation of the Federal Columbia Power River System including the 19 Bureau of Reclamation Projects in the Columbia Basin (Revised and reissued pursuant to court order, NWF. V. NMFS, Civ. No. CV 01-640-RE (D. Oregon) at 5-1 ("Thus it follows that the [Endangered Species Act] does not require consultation on any elements of the pre-existing project that are beyond the agency's current discretion or control, i.e., anything that is part of the environmental baseline.  In addition, the continuing efforts of those aspects of the FCRPS and USBR dams that are nor subject to Action Agency discretion, such as their existence and certain operations necessary to minimally satisfy Congressionally mandated purposes (i.e., flood control and irrigation) are considered part of the environmental baseline.")


� Although the term "addition" is not defined, case law suggests that "addition" does not require that a discharger be the original source of the pollutant.  See Northern Plains Resource Council v. Fidelity Exploration and Development Co., 325 F.3d 1155 (9th Cir. 2003) (finding that the discharge of unaltered "salty" groundwater into a river was a "pollutant" and therefore, required an NPDES permit.) 


� See 33 U.S.C. § 1362 (14).  The statutory definition does not include "landfill leachate collection system" in the list of point sources. 


� See Brief for the United States as Amicus Curiae Supporting Petitioner at 21, Miccosukee, 124  S. Ct. 1537 (2004) ("The court of appeals correctly rejected the SFWMD's argument . . . that pollutants are added "from" a point source only if the point source itself the origin of pollutants.").


� Nationwide permits are a type of general permits issued under the Section 404 dredge and fill permit program.  See 33 U.S.C. § 1344(e)(1).  As their name implies, they are issued on a nationwide basis.  Section 404 of the Clean Water Act contains an express provision authorizing the Army Corps of Engineers to issue nationwide permits.  33 U.S.C. § 1344.  There is no comparable provision in the NPDES program.  


� For example, EPA issued a sample NPDES permit for Concentrated Animal Feeding Operations, for permitting authorities (generally, states) to draft their NPDES permits.  EPA also issued a permit writer's guidance manual specific to CAFOs.  The manual and sample permit provide information to NPDES permitting authorities, owners and operators of animal feeding operations, and the general public on how to implement the Clean Water Act CAFO regulations, including: 1) information to help permitting authorities ensure that NPDES permits conform to the CAFO regulations and 2) general information on Clean Water Act and NPDES requirements that EPA will consider when reviewing the adequacy of State NPDES permits for CAFOs.  EPA could issue a similar package of guidance and sample permits for water conveyance structures.


� To date, EPA has promulgated effluent limitation guidelines for fifty-six industrial categories.  See 40 C.F.R. part 400.
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