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The Pacific Environmental Advocacy Center at Lewis and Clark Law School in Portland, Oregon described the recent Ninth Circuit holding in Gifford Pinchot Task Force v. U.S. Fish and Wildlife Service,
 widely recognized as a landmark decision under the Endangered Species Act (ESA, or the Act), as follows:
In a ruling with broad implications for improving habitat conservation of endangered and threatened species throughout the West, the Ninth Circuit Court of Appeals today overturned U.S. Fish and Wildlife Service’s longstanding narrow interpretation of the Endangered Species Act’s protections for critical habitat.
The case, Gifford Pinchot Task Force v. U.S. Fish and Wildlife Service, raised questions about whether FWS was adequately protecting the designated “critical habitat” of northern spotted owls.  Appellants challenged FWS’ finding that timber harvest in thousands of acres of the owls’ critical habitat in Oregon and Washington did not constitute “destruction or adverse modification” of that habitat.  The court threw out this conclusion, ruling that the agency had ignored the importance of critical habitat for recovery of the owls.
 
As discussed in this article, the ruling in Pinchot does indeed have broad implications for improving habitat conservation of endangered and threatened species, but not in the way imagined by the Advocacy Center.  The Pinchot court did not interpret a rule that was too “narrow,” but rather one that was misdirected from its beginning.  By resolving the problem created by the mistaken original definition of the term “adverse modification” in the rule at issue in Pinchot along the lines suggested in this article, the U.S. Fish and Wildlife Service (FWS) could substantially reinforce the authority of Secretarial decision-making under the Act and, if coupled with long-term planning on conservation, open a new era of efficiency and flexibility under the ESA.

This article begins with a summary of the history of the critical habitat requirements of the ESA, including a discussion of the species listing, critical habitat designation, and recovery plan issuance procedures.  The second section of the article discusses the barrage of litigation under the critical habitat provisions of the ESA, leading to the Pinchot decision.  The final section sets forth recommendations for reform of the critical habitat elements of the ESA program.
I. The ESA’s Building Blocks – Listing, Critical Habitat, 
and Recovery Plans
The ESA is jointly administered by the Secretaries of Commerce and the Interior.  The Fish and Wildlife Service (FWS) (within the Department of the Interior) (DOI) is responsible for terrestrial species including non-marine aquatic species, and the National Oceanic and Atmospheric Administration Fisheries Service (NOAAFS) (within the Department of Commerce) (DOC) (both agencies collectively known as the Service[s]) is responsible for marine species including anadromous fish.  As discussed in this section, the key building blocks of the ESA start with the decision to list a species.  This decision triggers the requirement for critical habitat designation, and then leads, in certain cases, to the issuance of a recovery plan.
A. Listing, Designation of Critical Habitat and Recovery Planning
1. Species Listing
The process to list a species as threatened or endangered can begin in any of three ways:  1) a petition by any U.S. citizen to FWS or NOAAFS; 2) agency initiation of review of a species; or 3)  an emergency designation of a species as threatened or endangered.

Any of the following five factors may be the basis for listing a species:

(A)
the present or threatened destruction, modification, or curtailment of its habitat or range;

(B)
overutilization for commercial, recreational, scientific, or educational purposes;

(C)
disease or predation;

(D)
the inadequacy of existing regulatory mechanisms; or

(E)
other natural or manmade factors affecting its continued existence.

Once a petition is filed, the agency has 90 days to decide if the petition presents enough data to support further investigation.  If sufficient grounds for investigation are found, then the agency commences a review of the status of the species.  That review must be completed in 12 months, after which the FWS or NOAAFS can make one of three decisions:  1) propose a rule to list the species; 2) extend consideration of the petition for another year; or 3) reject the petition.

If a decision is made to propose a rule to list a species, then FWS or NOAAFS has an additional year to make the listing decision after proposing the rule.  The agency can extend its action date another six months if there is substantial disagreement about the available data.  A decision to list a species as endangered or threatened must be made “solely on the basis of the best scientific and commercial data available.”
  Economics are not considered at this stage of the ESA process, but the protection provided by state and local programs and regulations already in place may be considered in a decision on whether to list a species.
 

The decision whether to list a species as threatened or endangered is an administrative action, and judicial review is limited.  To succeed in challenging a listing, one would have to demonstrate that the agency acted in an arbitrary or capricious manner.  Few cases have been reported where the listing decision was overturned, and in most cases the courts allowed subsequent emergency or further action to amend the listing.  It is also rare and difficult for a party to petition successfully for delisting of a species, but such action is allowed under the ESA and has occurred.

2. Critical Habitat Designation
Critical habitat is supposed to be designated under the Act at the time of listing or within one year after.  In reality, as discussed in the following section, such action seldom occurs under that time frame and is often compelled by litigation.

Critical habitat is defined as the specific geographic areas, whether or not occupied by the species at the time of listing that contain the physical or biological features essential to the species’ conservation and may require special management consideration or protection.  However, critical habitat need not include all areas of potential habitat for a species.  The designation of critical habitat must be specified “to the maximum extent prudent and determinable.”
  The Services have issued regulations that establish two conditions when it is imprudent to designate critical habitat.  First, designation is not prudent when identification is expected to increase the risk of harm to the species or its habitat.
  Second, critical habitat designation may be imprudent when there is no benefit to the species.  Economic impact must be taken into account when determining critical habitat; this means that an area otherwise considered critical habitat may also be excluded if the benefits of exclusion outweigh the benefits of inclusion.

In recent years, a number of plaintiffs have successfully challenged the Service’s failure to designate critical habitat in a timely manner.  In response, legislation is being drafted and introduced in both the House and the Senate to move the designation requirement of critical habitat from the time a species is listed until later in the recovery planning process.
  A key provision of such legislation generally requires development of recovery plans before critical habitat for the species can be designated.

Once critical habitat is designated, federal agencies are prohibited under section 7(a)(2) from authorizing (e.g., through permits, licenses, easements or contracts), funding, or carrying out any action that will result in the destruction or “adverse modification” of critical habitat.
  This is a powerful prohibition, and it has been construed to require that federally approved actions and programs be halted or subjected to major changes to avoid adverse modification.
 It is the strength of this prohibition that has given added significance to the Pinchot decision.  If “adverse modification” equates with a “recovery” standard, as the Ninth Circuit suggests, then actions subject to section 7(a)(2) are prohibited (in the absence of reasonable and prudent alternatives) if they adversely impact the ability of a species to not just survive but also make progress toward delisting through recovery.
3. Recovery Plan Development
Recovery plans are to be developed and implemented for the conservation and therefore, presumably, the survival of endangered and threatened species,
 unless a finding is made that a recovery plan would not promote the conservation of the species.
  Recovery plans are binding only on federal agencies, but here again they may have impact on private activities that involve federal license or permit approval, federal funding or assistance. 
Amended into the organic act in 1978, the recovery plan statutory requirement was Congress’s response to complaints that recovery planning was not sufficiently emphasized.
  By a simple reading of the statutory language, one can infer that, beyond the barest requirements, there is little real guidance in the actual language of the provision.
  As proof of this, recovery planning has had a limited record of success.  The percentage of listed species with completed recovery plans has, from the first days of the recovery planning regimen, been unacceptably low.
  
Recovery planning is supposed to begin at or before listing.  Within 60 days of listing, the appropriate regional director must submit to the director of the FWS a recovery outline establishing the recovery planning procedure for the species.
  Pursuant to the statutory requirements, recovery plans must include:

1. Site-specific management plans necessary to achieve the plan’s stated goal of conservation (and therefore presumably survival);

2. Objective criteria upon which delisting can be based; and
3. Cost estimates, presumably for budgetary purposes, of the intermediate steps toward delisting.

Agency guidelines require that the plans:
1. Identify site-specific recovery actions “to the maximum extent feasible”;

2. Give “precise, measurable criteria and/or identify research needs”;

3. Estimate a time frame for recovery, unless there are funding shortfalls—as is typical—which the plan inevitably must discuss; and
4. Estimate the cost of recovery, which—unlike the economic analysis traditionally performed for critical habitat designation, and in an ironic twist—includes the total out-of-pocket cost for all federal and state agencies and private parties involved.
 

The agency is given broad discretion in the development of recovery plans but must include faithful compliance with all of the elements of the statute.
  The Services employ a priority system for recovery planning that balances the threat to the species against the potential for recovery, taking into account the species’ taxonomic risk and the degree of conflict with development activities.
  
Recovery teams are assigned by the Secretary to develop recovery plans.
 Those teams may include experts from outside the agency;
 however, there is no requirement that stakeholders from within the communities affected by the recovery plan participate in recovery planning.  Recovery teams are excluded from the Federal Advisory Committee Act,
 and recovery plans are categorically excluded from the National Environmental Policy Act (NEPA).
  All recovery plans are subject to public review and comment before adoption by the Secretary.
 

II. Critical Habitat and Litigation
In a letter to the editor attacking Congressman Richard Pombo’s (R-California) environmental position, Vawter Parker, Executive Director of Earthjustice, made this remarkable statement:
…[L]itigation has not in any way affected the money available for protecting critical habitat for endangered species.  Litigation costs come primarily from the budget of the Department of Justice, not the agencies that administer the Endangered Species Act.


Not only is the first sentence of this statement untrue, but the following sentence seems intended to mislead the reader into believing that the only costs associated with defense of claims against the Fish and Wildlife Service are paid from the Justice Department defense fund.  While the litigation cost of the defense of claims against the Service for critical habitat designations does come from the Justice fund (this “target rich” litigation environment against the Departments of Interior and Commerce for Secretarial critical habitat designations has been a major source of revenue for the environmental plaintiff’s bar
 and an increasing source of revenue for the development bar), the transactional cost of the defense of claims against the government for critical habitat designation far outweighs the monetary impact on the program.  The following will address not only the impacts on the administration of the ESA, but also the lost benefits to species in time, effort and money. 
A. 
General
Prior to 1997, the Service had designated critical habitat for only 113 of the 1,023 domestic species that it had listed.  This is because the Service’s regulations spelled out the imprudence of designating critical habitat when doing so would not be “beneficial to the species.”
  Although the Service believed this decision to be sanctioned by the Act,
 a Ninth Circuit decision invalidated the Service’s position, ruling that the determination of “not prudent” was not appropriate in the case of critical habitat designation for the California gnatcatcher of coastal southern California.
  
The Service’s reasoning behind this interpretation of the import of critical habitat to the protection of endangered species had been repeated by almost every Department of the Interior policy maker, Democrat and Republican, before and since the decision.  Administration officials reason that the benefit provided by a critical habitat designation (protection from federal agency actions under 16 U.S.C. § 1536(a)(2) through “section 7 consultation”) overlaps with the requirement that all federal agencies consult with the Secretary on the effect of proposed federal actions to determine whether the actions authorized, funded, or carried out will violate the ESA.
  Furthermore, they argue, the protections of a critical habitat designation do not extend to private lands,
 since section 7 is by its terms a limitation on the power of federal agencies to disturb the decision-making of the Secretary.  
Since Natural Resources Defense Council v. United States Department of Interior (1997), every critical habitat designation proposed by the Secretary has resulted from either a court order or a litigation settlement agreement.
  The suits and their related court orders consume much of the resources devoted to the listing of endangered and threatened species and the designation of critical habitat.

Unfortunately, the Service’s work related to endangered species is in large part driven by lawsuits.  As of March 18, 2005, the Service is involved in 35 active lawsuits on listing issues with respect to 57 species, including 8 lawsuits on 90-day petition findings for 11 species, 9 lawsuits on 12-month petition findings for 13 species, 13 lawsuits regarding final determinations for 23 species, 13 lawsuits regarding critical habitat for 21 species, and 18 lawsuits regarding merits challenges on 17 species.  The Service is also complying with court orders for 42 lawsuits involving 87 species.

This resulted in a Section 4 (listing and designation) program with serious problems due not to agency inertia or neglect, but to a lack of scientific or management discretion to focus available resources on the listing actions that provide the listing actions that provide the greatest benefit to those species in utmost need of protection.  In short, litigation over critical habitat has hijacked the program.


Shortly after Judge Manson’s testimony before the Senate Environment and Public Works Committee, the Department of the Interior disclosed that, of the $6 million appropriated in FY2003 for critical habitat designations, they would run a further $2 million shortfall to comply with existing court orders and agreements.
  Again, recognition and rejection of the status quo is not a partisan issue; it is a good government issue.
  

A 2005 Government Accountability Office (GAO) statement revealed even more about the effects of the current critical habitat litigation arcade.

The Department of the Interior believes that the flood of litigation over critical habitat designation is preventing FWS from taking what it deems to be higher priority activities, such as addressing approximately 250 “candidate” species waiting to go through the listing process (listing and critical habitat activities are funded under the same line item in the department’s budget).


Combine this constant institutional sensitivity to the real costs of critical habitat litigation, court ordered deadlines and chronic lack of funding with the resultant overwork of dedicated Fish and Wildlife Service and National Oceanographic and Atmospheric Administration (NOAA) Fisheries Service biologists and you have a truly broken Act desperately in need of attention. 

B.
The Pinchot Case
It is in this environment—a vital environmental program gone wrong, broken to the point of despair for its administrators and locked in a Gordian knot of never-ending litigation—that Gifford Pinchot Task Force v. U.S. Fish and Wildlife Service,
 must be analyzed.  Not only has the failure of the Congress to reauthorize and repair broken ESA language failed the species it was meant to protect, but the Congress’s disdainful treatment of the Act has become an albatross around the neck of its administrators.  
The Fifth and Ninth Circuit Courts ruled on two decisions concerning the definition of adverse modification.  The issue for the Fifth Circuit in Sierra Club v. U.S. Fish and Wildlife Service
 was designation of critical habitat for the Gulf sturgeon.  On remand from an earlier decision, the Service maintained a “not prudent” designation for critical habitat.  When the Sierra Club asserted that the definition of adverse modification that was applied by the Service “set(s) the bar too high, because the adverse modification threshold is not triggered by a proposed action until there is an appreciable diminishment of the value of critical habitat for both survival and recovery,” the court agreed.
  Furthermore, based on House report language, the Court explicitly accused the Service of attempting to revive an interpretation rejected by Congress.
 
It is in the case of Gifford Pinchot Task Force v. U.S. Fish and Wildlife Service
 that the impact of the Fifth Circuit Court’s position in the Gulf sturgeon case hit home.  The impact of Pinchot was severe because it affirmed for the Service the fear that it could not isolate the Fifth Circuit ruling to just one circuit court.  Two circuits had now ruled that the Service’s rule defining the “destruction and adverse modification” of critical habitat was invalid because it is inconsistent with the ESA’s definitions of “critical habitat” (as lands essential to conservation) and “conservation” in a manner that implies “recovery.”
  Both courts questioned the motives of the Service.  They alleged that the definition allowed the Service to designate the minimal amount of land or water sufficient to preserve the species’ “survival,” not the greater areas likely needed to contribute to “recovery.” 
The decisions did not invalidate the rule, but their impact is nonetheless important.  The holding, as we shall see below, revealed the court’s obvious desire to require adverse modification to be greatly expanded and equated with a recovery standard.  In doing so, the courts presaged a similar impact on another provision – moving the standard from a survival standard in the “jeopardy” test in the consultation process.
 This would cause federal actions to fail under the ESA § 7(a)(2) consultation standard.  Additionally, the now overburdened critical habitat designation process became subject to a new flood of litigation for federal actions.

III.
Recommendations:  Making Critical Habitat Critical
After years of litigation, the prescription for what ails the critical habitat requirements of the Act is clear.  The problems that have prevented this aspect of the ESA from being effective arise from the misplaced timing of the designation and the failure to properly define the two key action-forcing terms that govern federal actions under the ESA:  adverse modification of critical habitat and jeopardy to species.  The remedies needed for these deficiencies are discussed in this section.
A. Critical Habitat Designation Timing

The premise found so intriguing by those who wish to expand application of critical habitat under the Act is that the designation of such areas can be made to encompass recovery habitat for species.  Presumably, they reason that a broader definition of critical habitat will result in broader access to opportunities for litigation over critical habitat designations under section 4, adverse modification of such habitat under section 7, and the take of listed species under section 9.

As the litigation history of critical habitat set forth above confirms, this is indeed the strategy behind a significant number of lawsuits, but with questionable results for the species.  As the FWS Director under President Clinton, Jamie Rappaport Clark, observed:
…[I]n 25 years of implementing the ESA, we have found that designation of “official” critical habitat provides little additional protection to most listed species, while it consumes significant amounts of scarce conservation resources.  We believe that the critical habitat designation process needs to be recast as the determination of habitat necessary for the recovery of listed species.  This “recovery habitat” should be described in recovery plans.

Because of the litigation opportunities included in section 4 of the Act as currently composed, the crisis at FWS continues to this day.  This problem is confirmed by the Bush Administration:

As we have previously detailed in testimony before this Subcommittee, the U.S. Fish and Wildlife Service (the Service) has been embroiled in a relentless cycle of litigation over its implementation of the listing and critical habitat provisions of the Act.  The Service now faces a Section 4 program facing serious difficulties due not to agency inertia or neglect, but to a lack of scientific or management discretion to focus available resources on the listing actions that provide the greatest benefit to those species in greatest need of conservation.

Apparently oblivious to the decades-long continuing crisis at the FWS over the ability of the agency to cope with the sheer volume of litigation, the court in Pinchot was itself reevaluating the importance of recovery in critical habitat.  As the court stated:  “clearly, then, the purpose of establishing ‘critical habitat’ is for the government to carve out territory that is not only necessary for the species’ survival but also essential for the species’ recovery.”
 

Through this logic, the Ninth Circuit has taken the critical habitat concept, problematic enough as it was before the designation, and heaped yet more responsibility upon it.  If required to carry the statutory and practical burden of recovery, critical habitat will become utterly unworkable.  To paraphrase the court in Pinchot, such an interpretation would cause a critical habitat designation to serve simultaneously as survival habitat, recuperation habitat and recovery habitat.  Therefore, according to the court, critical habitat—required under the Act to be designated at the beginning of the listing process—must handle all tasks envisioned by the Act, from preventing extinction to achieving delisting.  Advancing such a broad objective through a new administrative designation, made at the same time a species is listed, is unrealistic.
The Act provides that critical habitat be designated at the listing stage, except in certain circumstances.  The courts have shown that they are prepared to enforce that deadline.  Yet the Act leaves recovery plans largely discretionary in terms of content and timing.  In fact, so little is generally known about a species and its needs at the time of listing that recovery planning is not even feasible in most cases at that stage.  Coupled with the fact that the expense and administrative burden of preparing recovery plans is significant, there is, in practical terms, no way in the vast majority of cases to make a critical habitat designation at the time of listing that has any meaningful relationship to recovery.
It is for this reason that the result provided for under Pinchot is untenable.  Recovery needs cannot be defined at listing, and unfortunately the Court did not consider the implications of its holding.  Clearly, it makes more sense to require that critical habitat designation occur with the publication of a recovery plan.
This conclusion has found widespread support, even for representatives of the environmental and resource user communities alike.  At a 2003 hearing of the Fisheries, Wildlife and Water Subcommittee of the Senate Committee on Environment and Public Works, John Kostyack of the National Wildlife Federation urged that Congress change the deadlines for critical habitat designations:  “Under current law, … the Services have little time to gather the best scientific thinking on a species’ recovery needs,” as they “are focused on the challenges of making the listing determination and on the threats contributing to species decline, not on what is needed to ensure species recovery.”
  At the same hearing, Jeffrey Kightlinger testified on behalf of a coalition of the largest urban water utilities in the western United States that the requirement to designate critical habitat concurrent with listing “is a mandate that dictates less than fully informed decisions,” in that it “prevents the use of the best available science to explore the real needs of the species” and “results in decisions that tend to over-designate critical habitat and cause unnecessary regulatory burdens.”

In the context of a law as contentious as the ESA, it is indeed unusual to find agreement among advocacy groups from both the environmental and resource development ends of the spectrum.  The common sentiment on the need for a later-in-time critical habitat designation process presents a unique opportunity for Congress to act.  Because this timing requirement is called for in the Act itself, it is best achieved through legislation.  The ESA is a perennial favorite for Congressional hearings and debate, and hopefully the current Congress will be able to achieve this significant change.

If Congress fails to act, then administrative action should be taken to move the critical habitat designation to a later stage in the process.  While section 4(a)(3)(A) requires such designation to be concurrent with listing, it leaves the “escape hatch” of undertaking such designation only when “prudent and determinable” and for such habitat “which is then considered to be critical habitat.”
  The litigation to date has focused on FWS’ effort to avoid designation on the “prudent and determinable” ground.  This excuse has not been successful in the courts; a new approach would be simply to invoke the discretion to provide that, in the absence of a recovery plan, such habitat is not “then” deemed critical at listing.  Such an approach should be defensible if supported by an appropriate administrative record and the initiative of serious efforts to define critical habitat at a later stage.  Clearly, an ESA amendment is preferable, but administrative action on this basis is available as a last resort.
B. Definition of the Prohibited Actions of Section 7(a)(2)
The Secretary protects habitat under the Act through a variety of means.
  Under section 7(a)(2), Congress granted the Secretary a very powerful tool to protect habitat against infringement from federal agencies.
  This is the dual prohibition on: 1) jeopardy to species; and 2) adverse modification to critical habitat under section 7(a)(2).
These two prohibitions lead to the obvious question:  what constitutes “jeopardy” and what constitutes “adverse modification?”  As discussed above, prior to the Fifth Circuit decision in Sierra Club and the Ninth Circuit decision in Pinchot, FWS applied a single definition to the two terms:
  
[A] direct or indirect alteration that appreciably diminishes the value of critical habitat for both the survival and recovery of a listed species.  Such alterations include, but are not limited to alterations adversely modifying any of those physical or biological features that were the basis for determining habitat to be critical.
 
It is the difference between Congress’ use of “or” and “and” in the agency regulations that has rightly vexed the courts.  As a result, two Circuit Courts have invalidated the definition as it applies to “adverse modification.”  Neither addressed the definition of “jeopardy.”  In the only case to address the meaning of jeopardy to date, the court ruled that a recovery standard should not apply.
  Thus, the question must now be answered:  how should these two terms be defined?
1. Redefining “Adverse Modification”
The rule as written, and struck down in Sierra Club and Pinchot, defines adverse modification in terms of the values (presumably subjective and objective) of critical habitat that are detrimentally altered based on the reason for the habitat’s initial designation as critical.
  It is a practical impossibility to write language in any rule or statute that can encompass all conceivable adverse modifications to the diverse habitats of the United States.  A modification of habitat that would be adverse for the banbury limpet may not necessarily be adverse for the pygmy owl.  The challenge is, therefore, to develop a regulation that speaks to recovery, as required by the Fifth and Ninth Circuits, while remaining flexible enough to apply to a wide range of species habitat areas.
In redefining the term, it is instructive to parse the definition of adverse modification as it stands today.  A “direct or indirect alteration” is surely a subjective standard.  As applied, it is anything any party would like to assert.  The requirement that the adverse modification “appreciably diminish[] the value of critical habitat for both the survival and recovery of a listed species” is, as the courts have ruled, simply a ham-handed attempt to redefine the statute without actually adding anything to the administration of the term.  Thus, both of these elements of the definition are in need of revision.
What the drafters of the regulation were apparently trying to reach for was a way to memorialize an alteration adversely modifying any of those physical or biological features that were the basis for the Secretary’s statutory determination that the habitat is critical.  And it is here that we find what is really needed to constitute a satisfactory definition.  The statute cries out for a regulatory definition of those acts controlling how the Secretary orders her relationship with federal agencies that may infringe on the very broad statutory power granted by Congress through section 7(a)(2).

The definition in the regulation as it stands today
 does not define the authority of the Secretary under the statute to prevent federal agencies from rendering her judgments moot.  The rule does imply some premium on those physical and biological features that are altered, and we must give it credit for recognizing that the issue at question is the “basis” for determining the habitat as a whole to be critical.
  But there is a better definition for the rule that can, if implemented, augur a new and more flexible administration of the Act and serve as a platform for a new conservationism in this country.

Federal actors are not allowed to act in a way that will, by deed or misdeed, inevitably lead to the complete extirpation of a species.
  This is the jeopardy standard.  It is the congressional protection of Secretarial decisions from federal agency action regarding the continued existence of a species and the habitat it relies on, as determined by the Secretary.

Federal actors also are not allowed to act in a way that will, by deed or misdeed, lead to the destruction or adverse modification of critical habitat.
  As the conjunctive “or” suggests in the sentence, destruction of critical habitat and adverse modification of critical habitat are similar but differing states, in relative descending order.

The current definition of adverse modification is problematic for the Secretary because the original definition was flawed.  The original definition attempted to define a state of action towards habitat, without further defining what a modification over habitat in the context of federal agency relations means to the Secretary in a jurisdictional sense.  It is difficult, if not impossible, to set out under a single definition all potential changes to habitat so as to make the definition applicable to each situation.  However, destruction and adverse modification can be much more easily and logically defined by their effect on the jurisdiction and authority of the Secretary.  This is the proper province for this definition and, as such, it is capable of being applied.  The key to doing so is to relate the “destruction” or “adverse modification” to the features that existed at the time of designation and that served as the basis for such a determination.  Hence, the new definition should retain the current language prohibiting alterations to the physical or biological features that served as the basis for designation.
While this aspect of the old definition is sound, additional elements are needed.  There are four key concepts.

First, the impacts must be viewed as the effect on the designated habitat “as a whole.”  It is not enough to look only at whether a specific habitat segment is destroyed or adversely modified.  That is too low a threshold that is easily violated.  Instead, the question must be asked whether the change to habitat, looking at the entire area designated and its relationship to the species, rises to the level of destroying or, in the words of the current regulation, “appreciably diminishing” its value.

Second, if coupled with the change discussed below defining “jeopardy” to equate with “recovery,” the definition of adverse modification should be linked with a recovery standard.  This is the holding of the Fifth and Ninth Circuits.  It is an appropriate and realistic goal, if limited in the realistic and achievable way discussed in this article.

Third, it is important to define the kinds of “alterations” of habitat that would be considered.  It should not limit consideration to “direct” changes to habitat.  In virtually every environmental context, direct and indirect effects of actions should be considered, and this factor needs to be taken into account here as well.
Finally, the action causing the “destruction or adverse modification” must be viewed as a whole.  In many cases, such actions include mitigating actions designed to compensate for adverse impacts.   In Pinchot, the court inexplicably and irrationally suggests that these beneficial mitigating actions cannot be counted in determining whether section 7(a)(2) has been violated.
  There is no logical basis for such a finding.

If a proposed action will create or enhance critical habitat, while at the same time destroying or adversely modifying it, the sum total of those actions must be considered in reaching a final determination.  In this way, actions can be credited with benefiting species, and an incentive would be created to promote species recovery.

Based upon these concepts, the revised definition of critical habitat would read as follows:

Destruction or adverse modification means the net effect of a direct or indirect alteration that appreciably diminishes the value of the physical or biological features of the designated area such that they no longer meet the needs considered by the Secretary to be essential to the conservation of the species at the time of designation, after consideration of offsetting improvements in habitat or protection for replacement habitat associated with the proposed action.
Under this definition, the standard set by the Fifth and Ninth Circuits would be satisfied; clear guidance would be provided to affected parties; incentive would be provided to promote critical habitat creation or enhancement; and the Secretary’s judgment and authority would be protected and strengthened.
To destroy any critical habitat would be to forever render ineffective or useless, nullify, neutralize or invalidate the purpose of the designation of critical habitat by the Secretary.  It would, in law and fact, effect a redesignation of critical habitat without the process required by the Act and which only the Secretary, by specific act, can pronounce in order to redesignate critical habitat.
  Destruction of habitat by the offices of a federal actor would therefore remove by action the designation that only the Secretary can modify by acting to approve a permit.

How would such a definition be applied?  Instead of “gold plating” critical habitat in such a way that any act by any actor could be considered directly or indirectly modifying the habitat, one would look to the basis of the Secretary’s determination for the critical habitat as a whole, as represented by the designation.  The new focus of analysis would be:  does the alleged act adversely modifying the habitat, so diminish the critical habitat as a whole, as to frustrate the intent of the Secretary in designating the habitat in the first place?  Such an analysis would encourage redesignation for recuperation habitat and recovery habitat without the mental gymnastics necessary to imply such a construction.  Certainly in the context of section 7, the jurisdiction of the Secretary in opposition to the act of a federal actor, would now have meaning, could be objectively measured, and could lead to a new era of conservation.

2.
Redefining “Jeopardy”
The redefinition of adverse modification as described above leaves open the related question: what is jeopardy?  That question also can be answered by applying the same principles discussed above, but doing so based on the logical conclusion that flows from the Pinchot and Sierra Club decisions.  That conclusion is that jeopardy and adverse modification must have different meanings, and that if adverse modification is linked to “recovery” jeopardy should be linked to “survival.”
Following the principles described above, this term would be defined as follows:

Jeopardy means the net effect of a direct or indirect impact that appreciably diminishes the likelihood of survival for a species, including any significant change in its status quo, after considering offsetting improvements in habitat or the status of the species.

This definition would be sufficient to achieve the goal of section 7(a)(2) that no federal action would be “likely to jeopardize the continued existence of” a listed species.  In addition to ensuring no threat to survival, this definition would have the added protection of prohibiting any action that materially worsens the current status of a species.  This language is to make sure that even if an action would not present a risk to survival, it also would not lead to any notable “backsliding” of the status of a species.  Thus, while not rising to the level of promoting recovery (as would be true for adverse modification), this definition would make sure species are not made any worse off as a result of the federal action.
III. Conclusion
By virtually any estimation, the current method of federal species protection under the ESA is a hopeless muddle.  Leaving conservation (or mitigation) to a federal permit-by-permit exaction arising unsystematically from the need for a permit on a specific geographic parcel prevents any hope of effective system-wide species planning for recovery.  We must adopt a pro-species, value-neutral approach that takes advantage of the societal opportunities available.  Rather than using the ESA as a proxy for federal land use planning and zoning, we should for the first time be using the ESA for its intended purpose—saving, rehabilitating and recovering species.  The greatest danger to endangered and threatened species is the human agenda.

The Pinchot court never intended this result when it suggested that the government “carve out territory that is not only necessary for the species’ survival but also essential for species’ recovery.”  But by redefining adverse modification, analyzing habitat for its real values, instituting long-range planning for recovery and laying aside human interests, we may just be on the horizon of a new day.
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